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I am writing i response to your letter of December 15, 2016 to Administrator Gina McCarthy.
That letter enclosed your request that U.S. Environmental Protection Agency enter into a
programmatic agreement with the State of Michigan and the Menominee Nation, pursuant to
Section 106 of the National Historic Preservation Act (NHPA), regarding consultation and
coordination to consider impacts to cultural and natural resources from the proposed Aquila
Resources Back Forty Project. EPA does not have the authority to enter into such an agreement.

Section 106 of the NHPA requires federal agencies to take into account the effects of their
undertakings on historic properties, and afford the Advisory Council on Historic Preservation a
reasonable opportunity to comment. As currently proposed, the Back Forty Project requires no
federal undertaking because all of the permit decisions for the project required by federal law are
the responsibility of the State of Michigan under federally approved state authorities covering the
National Pollutant Discharge Elimination System (NPDES) permit program (Section 402 of the
Clean Water Act (CWA), 33 U.S.C. 1342), the wetlands/dredge and (ill permit program (Section
404 of the CWA, 33 U.S.C. 1344), and Title 1 of the Clean Air Act (42 U.S.C. 7475). While
EPA retains federal oversight responsibilities for these approved state programs, including
reviewing draft permits, the final permit decisions made under these authorities are state
decisions and thus they are not subject to NHPA review.

In addition to the State of Michigan’s authority to issue permits under [ederally approved state
authorities, Michigan also maintains state authority to issue mining permits under Part 632 of its
Natural Resources and Environmental Protection Act. Such permits are not subject to federal
oversight.

While there is no basis for EPA to enter into an agreement with the State and Tribe pursuant to
Section 106 of the NHPA, we note that the Michigan Department of Environmental Quality
(MDEQ) has acknowledged the importance of the project area to tribal members. MDEQ and
the State Archeologist met with the Menominee Tribe lo discuss the Tribe’s concerns, and
agreed to include reasonable permit conditions that would protect identified cultural resources.'
The State subsequently required Aquila Resources to undertake a cultural resources impact study

1 MDEQ’s response to comments received on the Part 632 permit.
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of the proposed mine site. Aquila Resources submitted reports entitled “Archaeological
Investigations of the Aquila Resources Inc., Back Forty Project Area, Menominee County,
Michigan” and “Phase I Archaeological Resources Survey for the Back Forty Project — Private
[.and North, Menominee County, Michigan™ (Environmental Impact Assessment Volume II-H,
Appendix F, in the Part 632 Permit Application). As a result of these studies, mine features have
been located so as to avoid cultural resources identified, and permit conditions were added to the
proposed Part 632 permit to further minimize impacts to cultural resources. These conditions are
enclosed. The complete permit may be viewed at:

http://www.michigan.gov/documents/deq/deq-oogm-mining-AquilaBackFortyPermit12282016_546947_7.pdf.

Additional information regarding MDEQ’s approach to consulting with tribal governments and
specific tribal coordination regarding the Back Forty Project is discussed in a January 19, 2017
letter from C. Heidi Grether, Director, MDEQ, to Joan Delabreau, Chairwoman, Menominee
Indian Tribe of Wisconsin. A copy of the letter is enclosed.

We appreciate the concemns you raised in your letter and have forwarded these to the State of
Michigan for further consideration and coordination. Please do not hesitate to contact me or
Peter Swenson of my staff if you have further questions.

Sincerely,
v il &% e————

_ir;:-'-""’Chri stopher Korleski
Director, Water Division

Enclosures



Enclosure

Conditions Related to Cultural and Archaeological resources
Aquila Resources Back Forty Mine
Part 632 Mining Permit, Special Permit Conditions: A. General, Parts 2 and 3

2. The permittee shall immediately suspend relevant mining activities, and shall promptly notify
the OOGM Upper Peninsula District Geologist, in the event that any materials of possible
archaeological, historic, or cultural value are unearthed by mlnmg activities, and the permittee
shall implement the Unanticipated Discovery Plan. If a qualified archaeologist determines that
materials discovered are in fact cultural, the permittee shall notify the State Archeologist. In the
event that pre-contact cultural materials are discovered, the permittee or the State Archaeologist
wlll notify appropriate tribal groups

3. If work must proceed near the area of an unanticipated discovery of cultural resources or
human remains before the disposition of the discovery is final, care must be taken to avoid
disturbing the area in which the discovery was made. Further, the activity shall be monitored by
a qualified archacologist unti] the disposition of the discovery is resolved.
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January 19, 2017
VIA E-MAIL

Chairwoman Joan Delabreau
Menominee Indian Tribe of Wisconsin
P.O. Box 910

Keshena. Wisconsin 54135-0910

Dear Madam Chairwoman Delabreau:

Thank you for your December 13, 2016, letter regarding Aquila Resources Inc.'s Back Forty
Mine Project. Your letter expressed concern regarding the Michigan Depariment of
Environmental Quality's (MDEQ) consultation with your tribe on the project, specifically with
regard to the level and manner of consultation.

The “meaningful tribal consuitation” standard that you reference in your letter was set by the
federal government to govern tribal consultation by federal agencies with respect to federal
agency decision-making. For example, when the United States Environmental Protection
Agency (U.S. EPA) considers a wellands permit under Section 404 of the Clean Water Act,
it is bound by the federal consultation policy. But the MDEQ is not required ic meet this
federal standard of tribal consultation with respect to the Back Forty project. The MDEQ is
an agency of the State of Michigan, not the Uniied States. As you note in your letter, the
MDEQ operates under “delegated” authority in making decisions about wetlands permits.
But when the MDEQ considers a wetlands permit, it does so as a state agency
administering state law, specifically Part 303, Wetlands Protection, of the Natural
Resources and Environmental Protection Act, 1994 PA 451, as amended (Act 451) [See,
e.g., 33 U.S.C. § 1344(g)(1)]. The MDEQ does not act as a federal agency and does not
make a federal agency decision. Therefore, it is not obligated to follow the federal tribal
consultation policy. Region 5 U.S. EPA staff have confirmed that the MDEQ's
understanding on this issue is correct, and they specifically have informed the MDEQ that
the U.S. EPA would never have delegated this authority to the State. This tribal consuitation
responsibility is retained by the U.S. EPA,

The MDEQ’s tribal consultation obligations stem from the 2002 Government-io-Government
Accord signed by then Governor John Engler and the twelve federally-recognized Michigan
tribal governments. Enclosed is a copy of the Accord for your convenience. This Accord
has been reaffirmed by Governor Rick Synder as the means by which state agencies shall
engage the Michigan Tribes. It includes reference specifically to tribal consultation (see
Section V), and this is the process the state agencies are directed to follow. Additionalty, in
2012 the MDEQ enacted a new Mining Policy outlining a process we have elecied to follow
in sharing information on mining permit applications with interested Michigan-based tribes
and the U.S, EPA early in the permit review process.

While the MDEQ does not have an obligation under either the Government-io-Government
Agccard or the 2012 Mining Policy to engage Wisconsin's tribal governments in consultation,
we have engaged in consultation with the Menominee Indian Tribe of Wisconsin on
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numerous occasions over the course of our review of the Back Forty application. These
meetings have included you as the Tribal Leader, zlong with several of your key staff. Our
staff has even fraveled to Wisconsin to meet with you. In addition, your tribe has provided
written comments and feedback on the Back Forty application multiple fimes. Because we
undersiand how important this issue is to you and your tribe, we elecied {o reach out and
engage in government-fo-government consultation, not because we were reguired to do so,
but rather cut of respect and courtesy 1o the Menominee Indian Tribe,

Given that the consultation responsibility for a Wisconsin-based tribal government rests with
the U.S. EPA we encourage your continued outreach and engagement with them on this
issue,

Thank you for vour correspondgence on this important matter. If we can continue to provide
clarity on Michigan's regulatery mining authority under Part 632, Nonferrous Metallic Mineral
Mining, of Act 451, please do not hesitale to contact us. Mr. Joe Maki, who you aiready
have met with from our Upper Peninsula District Office, is our Mining Coordinator, and can
be reached at 908-250-4015; makij13@michigan.gov; or MDEQ, Oil, Gas, and Minerals
Division, 1504 West Washington Street, Marquette, Michigan 49855, You may alsc contact
Mr. James Goodheart, our Tribal Liaison, at 517-284-6708 or goodhearti@michigan.gov; of
you may contact me.

Sincerely,
/’ 3 _&x".
%.:_,v-i'.:l '\_‘.""’T’.‘...-ef'..—s ..;"."-ib»-w— " P aw;/“’;«--«'{'”??f?fzé-rﬂ’x;e’r

C. Heidi Grether
Diiractor
517-284-8700

Enclosure
cclenc: United States Senator Tammy Baidwin
United States Senator Ron Johnson
United States Representative Reid Ribble
Governor Rick Snyder
Mr. Larry Roberts, Assistant Secretary of Indian Affairs, U.S. Department of the Interior
Mr. Robert Kaplan, Acting Regional Administrator, U.S. EPA, Region 5
Mr. Kestutis Ambutas, Tribal Affairs Director, U.S. EPA, Region 5
Ms. Barbara Wester, Associate Regicnhal Counsel, U.S. EPA, Region 5
Mr. Tom Meiius, Regional Director, U.S. Fish and Wildlife Service
Ms. Katie Steiger-Meister, U.S. Fish and Wildiife Service-GLRI
Mr. Curiis Sedlacek, U.S. Army Corps of Engineers, Detroit District
Mr. David Nyberg, Director, Governor's Northern Michigan Office
Mr. Robert Reichel, Michigan Depantment of Attorney General
Ms. Kelly Drake, Michigan Depariment of Attorney General
Dr. Dean Anderson, Michigan State Historic Preservation Office
Mr. Robert Wagner, Environment Deputy Director, MDEQ
Ms. Sarah M. Howes, Legisiative Lisison, MDEQG
Mr. Harold R. Fitch, MDEC
Mr. James Goodheart, Tribal Liaison, MDEQ
Mr. Joe Maki, MDEQ



DERT. OF TH:
AﬁOHf\th {.Zi_

: \_ o e DEC 17 2002

- STATE oF NMICHIGAN

DFFICGE OF THE GOVERNGR

issianed to
LAaNEING

O

2002

GUNVERNGR

To the M Hweg

To the

Executive Message of Governor John Engler Regarding the
2002 Government-to-Government Accord between the State of Michigan
and the Federally Recognized Indian Tribes in the Staie of Michigan
Dear

I write to z*r:na‘-iv trang
he State of M \ch
al Avcord”s, 1

:J ove rn_ue it

iransmit &
Itis my ne

Hepresentatn

irate, the relation
Indian tripes
¢ taker in recent years
20 in the negotiated State. j_rib'
E urge the leadership of the Mich
ioal Affsire, to provide a mrum
Heymaking on the varied issues that ennfront the state and

stwesn the &*.r te of

hope that the pmr_mp} articelat
state inte the future. In thatve
Ing commitiees on State-

ILoand

In sddition to transmis
sending the origl

ang a copy of the State-Tribal Accord to the Legislaturs, [ am alse

al document fo the Michigan Secretary of bta e for filing with the Office of the

Great Seal of the bw cof Michigan. As ed\.t tribe ratifiss the State-Tribal Accord, those ratified
documents will alss be tA ensmitted to the Secretary of State.

BEPT OF ATTORNEY GENERAL
RECEIVER

DEC 192002

TRALE ¢ i dFL HMLIMUAR AUTAIRS DIVISION
h Ee JiL

Enelosuras

co w/enc, The Honorabie Ma 1 Dhisl Justice of
The Honorable Candice Miller, Snoretary of State o
: 3
: -

Granholm, Attorney Gener

The Honurable
Michigan Triba




£

In seccordance with the

1. The Governor's Deputy Le

Gm‘u“::c,r may designate,
Tribel Affairs and be res

T OI L:a-“—'l ribal Affairs ghall work with trihal

:prasentazives of the Executive Branch of the state of
priate fo de*ve-“p & State-Tribal Accord defining the
state of Michigan and the federally recognized
(‘j' ':/-t an V\,rwJ-S“ i—-m ha
governmen ng in the ex =-‘CL"“ e office e:‘,'f
thiat depariz
department
Te
Trilk

reiationships with &  governments. Likewise, i
cv:r*rmtwe ! ng cogperative eforts and linss of communication

s €

4. Bach execulive department engagsd in a dispute with & iribal government
and conternplating litigation shall first consult with the Governor's Advisor
on Siate-Tribal Affaire and thereafrer with Lha tribal government {o
negotiate & resolution prier te resorting to the court system.

U suppoert legislation te authorize intergovernmental

tribal governments, stale government and

peration, state and tribal governmenis can achisve more
’”?'Oiﬁ costly and disruptive disputes.
state of Michigan for many years |




{4} The development of stros
between the state of Michigan a

rament relationships

if the citiz

(1} The state of Michigan cperat

Constitution anc E'_z}’ the pﬂop]
1983, and st

s and redsn

e 1 -
- brancnes o

higan Constitution

ponsibility to provide for and protect the
of 311'01 the citizeng of Michigan;

A

(43 Aections undertaken by

whio are not tribal members
manner, respectful of individ

2

(5] The development of strong, relieble government-to-governn
between the tribes and the state of Michigan will be bensficig] to all
of Michigan.

IV. PURPOSES AND OBJECTIVES

s

his accord illustrates the commitment by the parties to implementation of the
governmenti-to-government relationship, & re ‘1 ationship reaffirmed ss state policy on

May 22, 2001, by Govczfzmr Jdohn Eogler's Executive Directive 2001-2, "Policy

m,a.te‘.a ent on State-Tribal Affairs.” This relationship respects the sovereign statu
i [t

i S LB

o

of the parties, enhances and improves communications between them, and

facilitates the resolution of isaues.
This accord commits the parties to the initial tasks that will uan&lat; the

government-to-government relationship into more efficient, improved and benefici
services to Indian and non-Indian peop

o
. This accord encourages and provides the
foundation and framework for specific agreements among the nar’;ﬁas cutlining

I o)

£ LR

-'J'J

specific tasks to address or resolve specific issues.

The parties recogmize that implementation of th z; accord will reguire &

comprehensive educational effort to promote understanding of the govern ument u,
government relationship within their owr government ganizations and wi

public.



SR

ron with the
qtat& con uE.‘“I”TVv & b&l 5B L%(:

1 establish a State-Trib
g and their desﬂs{:fu’ and
“ffairs and appropriate officia

The members mfuhe for
2tion of this accord and grganiz

i

The parties can a

across the state on
bh CATE Or Any ouhez‘ i-SiL ')[ COMMOn CONCETTL,

3111 v of a Task Force and the composition of

While this accord addresses the relationship between the parties, its ultimate
pose 18 to U prove the services delivered to people by the str-ti-es. The parties

shall meet on at least an annual basis Lo establish goals for improved services and

™
b

identify the (}bc‘tacl s to the achievement of those goals. At the annual meeting,
parties will develop joint strategies and s s to outline tagks,
overcome cbstacles and achisve spacific

As a component of the system Qf accountab;i’ ty within the state and tribal

government, the parties will also review and evaluate at the annual meeiing the

:mplementation of the governn fnT to-government relationship, A mana cement

report summarizing this evaluation will be drafted by suthors selected by both the

tribes and the state. The report will include mutualiy accepta Z strategies and
ments to outline tasks, overcon tacles, and achieve specific goals.

agree

Aceountability and ldentification of Kev Contacts

iple of ‘EE“ ir e iaﬂonship is & re cuzr *neut that
individue ]3 work: j

T AT IR M £ # -
manner c Oﬂa‘ui) gl

e-Tribal Affairs is accountable to the governor for
'J":'ibal coordinators within the exscutive
o the governor through the director of their




oy

under state or federal law,

collective ability to successf

While the relafions

; 1ip deseribed by this accord provides increased ability to solve
problems, it likely will not re ution of all issues. Therefore, inherent in
their relationship is the right of each of the pariies to elevate an issue of importance
to any decision-making authority of another party, including, where appropriate,
that partv’s executive office,
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Representatives of the signatory parties have execuied this accord on the date of
October 28, 2002, and upon itz taking effsct agree to be duly bound by its

. This accord is effective as between the state of Michigan and each
individual signatory tribe at such time as the accord is approved pursuant to the
applicable ratification proce fthat tribe. Upon fribal approval, each tribe shall
send notice of approval to the Office of the Governor for filing with the Office of the
Secretary of State of Michigan. This accord continues in effect unless modified by
mutuval agreement or terminated by any party. In the event that one or more tribal

signatories, but iess than all tribal signatories, terminates their participation in the

accord, the accord shall continue in effect between the state and remaining fribal
signatories.
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MENOMINEE INDIAN TRIBE OF WISCONSIN

CHAIRMAN’S OFFICE

P.O. Box 910
Keshena, Wl 54135-0810

December 13, 2016 ***Wia Electronic Mail & USPS***

Michigan Department of Environmental Quality
Afttn: C. Heidi Grether, DEQ Director

P.O. Box 30473

Lansing, Ml 48808-7973

RE: Meaningfu! Tribal Consultation

Dear Ms. Grether,

My name is Joan Delabreau and | serve as the Tribal Chairwoman of the Menominee Tribal Legislature. 1am
writing to express my concern regarding the interpretation by staff of the Michigan Departiment of
Environmental Quality of what constitutes “meaningful tribal consultation.” It is the position of the Tribe that
the Michigan Department of Environmental Quality, and by extension the State of Michigan, has not honored
its own pledge to engage affected Tribes in decisions that adversely affect our cultural resources. Specifically;

1. The Michigan Department of Environmental Quality acting under authority delegated to them pursuant
to the Memorandum of Agreement between the Michigan Department of Environmental Quality and the
United States Environmental Protection Agency, Region 5, Administration of Section 404 of the Clean i
Water Act by the State of Michigan, has not adequately engaged with the Tribe in meaningful tribal *
consultation. “Mesaningiul consultation means tribal consultation in advance with the decision maker or i
with intermediaries with clear authority to present tribal views” fo the agency decision maker. Lower
Bruie Sioux Tribe v. Deer, 811 F. Supp. 395, 401 (D.S.D) 1995) (citing Hoopa Valley Tribe v. Christie,
812 F. 2d 1097 (2" Cir. 1987) (emphasis added.) Meaningful consultation thus usually comprises of a
meeting or series of meetings, during which the federal agency or its delegated authority nofifies the
tribe of the proposed action and justifies its reasoning. /d. The tribe may then issue a motion of support
for the decision, or reject the decision, pursuant to tribal law or procedure. /d.

This concemn comes on the heeis of the pending decision to approve various permits reguired for Aquila
Resources, Inc.’s request to mine the Back Forty, located in Menomines, Michigan. This araa is of great
significance to the Menominee Indian Tribe due to our historical and modern day connection to this territory.
Additionally, this territory is the home to sturgeon, wild rice, burial sites and cultura! items of significance to the
Menominee people. Te be clear, the current status of engagement with the Tribe has failed to appropriately
and adequately address the Menominge Tribe’s Leadership, who is by mandate of the Tribe's Constitution, to
be the only spokesperson for the Menominee Indian Tribe. Rather than engage the Tribe's Leadership, it
appears that the Michigan Department of Environmental Quality has considered indiscriminate contacts with
individual members of the Menominee Tribe and staff who are empioyed by the Tribe, as mesting the threshold
of the original intent of “meaningful tribal consultation.” |

To be clear. my expectation is that any informal communication with tribal members or staffers, or 2 single
unofficial meeting with the tribe, is not meaningful consultation. Rather, the Menominee indian Tribe of
Wiscornsin should be formally notified of any proposed action by the responsible agency and the responsible
agency should formally justify its reasoning. The Tribe will then send an official response in writing.
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Furthermore, with regard to the Menominee Tribe's concerns regarding our ancestral place of origin, the
identification and repatriation of Menominee tribal culiural items, and the impact on the health of the
environment and water, | ask for meaningful consultation with the appropriate decision-maker throughout the
long process under the authority of the EPA's own regulations and paolicies in accordance with Executive Order
13175-Consuitation and Coordination with indian Tribal Governments and EPA Policy on Consultation and
Coordination with Indian Tribes respectively,

I would like thank you for your immediate attention to this very important issue and request a written response.
if you have any guestions, please contact me at vour earliest conveniencs.

Sincerely, _
Lo Lakof sa.cn

Jazin Delabreau
Menominee Tribal Chainvoman

Cc:

Joe Maki, Michigan DEQ, District Geclogist

Dr. Dean Anderson, Michigan State Historic Preservation Office, State Archeologist
Rick Snyder, Michigan Governor

Robert Kaplan, EPA Region 5, Administrator

Barbara Wester, EPA Region 5, Assoclate Regional Counsel

Kestutis Ambutas, EPA Region 5, Tribal Affairs Director

Curtis Sedlacek, USACOE, Detroit District

Tom Melius, USFWS, Regional Direcior

Katie Steiger-Meister, USFWS-GLRI

Larry Roberts, Department of Interior, Assistant Secretary of Indian Affairs

Reid Ribble, House of Representatives — Wisconsin's 8th Congressional District
Tammy Baldwin, U.S. Senaior, Wisconsin

Ron Johnson, U.S. Senator, Wisconsin

file

4






